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RESPONDENT!S BRIEF 
JURISDICTION 


The petitioner is a native and citizen 
of the Republic of China, about 38 years of age. 
He last entered the United States at Los Angeles, 
California, on or about September 30, 1962 as a 
nonimmigrant crewman authorized to remain in the 
Waeeed ovaves in such status foxmihe period of 
time his vessel remained in port, in no event 
to exceed 29 days. He failed to depart with his 


ship, and remained in the United States beyond 


oie 


tGeeweeri0d authorizea. Deportationgproceedings 
were iisetituted against nim on April 5, 1963. 
Deportability on the charge states was conceded, 
and he was found deportabdle under Section 241 
(a}(2) of the Immigration and Nationality Act, 
in that after admission as ea nonimmigrant under 
S@eczem 10l¢aj~i5)eofethe Act, he remainedein 
tne United States for a longer period of time 
than permitted. He was ordered deported to the 
Republic of China (in Formosa) or in the alterna- 
tave to Macao. 

No appeal was taken, and the order 
beceme final. Respondent was unable to effect 
deportavion to either place, and therefore 
woved to reopen the proceedings for an order for 
nis Geporteavion to Hong "Kong. . The motion Was 
granted, and on May 19, 1965, the Special Inquiry 
Crivecmmorgered deportationsof petitioner togheng 
Kong. An appeal to the Board of Immigration 


Popeals was dismissed on July )29m 1965. 


On October 3, 1965, Congress amended 
the immigration and Nationality Act by Public Law 
89-236, particularily Section 203(a)(7) (8 USC 
Uisst@ (my). revitioner attempted to file an ap- 
plication under Section 203({a)(7), and moved the 
Board Of Immipration Appeals to reopen the pro-= 
ceeding. Tne motion was denied by the Board of 
immigration Appeals on the ground that petitioner 
was ineligible. | 

Petitioner invokes the jurisdiction of 
this Court under Section 106(2) of the Immigration 
and Metionelity Act (8 USC 1105(a)). He does not 
ecntect the original deportation order; bub chal- 
lenges only the denial of his motion to reopen the 
Ceeercecicen proceedings. 

Respondent concedes jurisdiction under 
Section 105{a). Although the petition for review 
was filed more than six months after the original 
@epcrvecion order, it was timelygwith respect to 
the Order of the Board of Immigration Appeals of 
dune 1, 1966. 

Bregman v. INS, 9 Cir. 


251 F.2d 401 


-3- 


PNG ALLEN VIOnSOLT the Court is called 
coreneme@ese Of Tel Mul v. Espercy in the Court 
Oi peeos> Torethe Second Circuit (Docket No. 
30621, Calendar No. 133). On an identical factual 
ps Ueceona che case reached the Courtwor Appeals 
Via @ Summary judgment in a declaratory judgment 
peetenee vne DIStrict Court. Tne epgelrent had 
sougnt and was denied a stay of deportation from 


a 


Geemersccori Cl Directon, in order to prosecute an 
epelieecvicn Or adjustment) of status uncer Section 
203(2)(7) of the ground that as a crewman he was 
Pelee. 

Several other cases of aliens seeking 
(heweeeec r,relici are pending in the Secoma Circuit, 


/ 


on petitions to review under Section 106(a).— 


i/ Woo Cheng Ewa v. INS, Docket 30522, Calendar 154 
Young Huk Ju v. INS, Docket 30626 - ) awaiting 
Cheung Hong Sing v. INS, Docket 30637 ) decision 
Ah Tseng Yu v. INS, Docket 30697 ein 


Kwong Chau v. INS, Docket 30719 ) Woo Cheng Hwa 


aie 


immag Pe. tion eod Neticngiity Act, esa amended 
Section 106, 8 USC (1964 Ed.} 1105(a)): 


“—s 


@} he procedure prescribed by, and all the 
Peo weet eo. Lhe Act of December 29, 1950, as 
Peienceae™ * *) shail be the sole and exclusive 
peocecure for, the judicial review of all 
Mmenoteoracrs of cepcrtation heretofore or 
nereafter made against liens within the United 
Peeves pursuant to adninisvrative proceedings 
under section 242(b) of tnais Act * * * 

except that-- 


(tT) A petition for review may be filed 
not later than six months from the date of the 
minetecrder of deportation * * \*; 


(9) Any alien held in custody pursuant to 
an order of deportation may obtain judicial review 
Deenco, by nabeas corpus proceedings. 


Secvion 203(a), 8 USC (1052 Ed’ Sugp. ym 1155(4)): 


(eweConditiconal entries shail néexG be made 
moeiteo> ec by the Attorney General, pursuant to 
Sucn regulations as he may oreseribe and in a 
member not to exceed 6 per centum of the number 
specified in section 20i(a)(i1i), to aliens who 
fe olsiy an immigration and Nacuralizatvion Service 
officer at an examination in any non-Communist 
or non-Communist-dominated country, (a) that (i) 
because of persecution Or 1ear oO. SerSeccucion on 
eccount of race, religion or political opinion 
they have fied (1) from any Communist or Communist- 
dominated country or area, or (II) from any country 
weatoroecie Peneral areca of ene Middie Hast, and 
(ii) are unable or unwilling to return to such 
country or area on account of race, religion, or 
political opinion, and (iii) are not nationals 


tad 


oom vne SSangr Les oO 
elon iow conditi 
eet toe are pers 


¢@Fees An which their appli- 
onal entry is made; or (3) 

ons Worocoted oy catastrophic 
Necuvel calamity ac defined by the President who 
mec Unacle vo return to their usual place of 
m@eoce. For the purpose of the fox regoing the 
term "General area of the Middle East" means 
tac e6@e Detwcen and including (1) Libya on the 
west, (ey) SO ae ropaliiee eve) ee 3) Pakistan 
On the east, and (4) Seudi Arabia and Ethiopia 
Me cCOecesoucn: Provided, That immigrant visas 
aS, number not exceeding one~half the number 
Seccizied in this paragraph mey be made avail- 
elce fe lie! GF conaitionel entries of a like 
memoecr, to such aliens who have been continuous~- 
Ey ot hysicaily Veescnc 19 CMe Watcea sc vaves: tor 
ees ee 2c Least’ cio years prior toracpli-= 
ation for adjustment of status.' 
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Section 245, 8 USC (1964 Ed.) §1255: 

(a) The status of en alien, other than an alien 
Se eum@er, Wid was inspected and admitted or 
parolea into the United States may be adjusted 
Py «oe Avuorney Generel, in his discretion and 
uiger such regulations as he may prescribe, (AS) 
vhat OF an alien lawfully admitted for permanent 
Mesidence if (1) the alien makes an application 
mer S¥ch ecjustment (2) cae alles is eliginie 
Memreceive 22 irnmi aa visa and is admissible 


mec € Ulited States for perm meme S2cesi dence, 
aha (3) an inmi gran’ visa is immediately avail- 
le Tobin atethe time bis agplication is 
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approved. * * * 
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eligible for the benefits of section 245 of 
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* On oMaOeeChedms sprehereaee yaihacus 
wmaer che proviso to section 203(4 ae Gr ene feu 
is not eligible for the penefits of section 25 
Of tiemet anc es provided in $245.4, unless the 
Disorsceebigkbetor has approved ghe alien's Appli- 
@eu10n ror Classification as a Rerugee under the 
Poe of 0 Section 203(2) (7); Immigration and 
Weetee ty Act. (31 FER. 535, venuary 30, 1906.) 


§ei5.4 Adsustment of status under the proviso 
to section 205(ay( 4 Gt Cee Acw 
@ provisions of section 245 of the Act and 
ro snail govevh the adjustment of status 

r in the proviso to section 203(2){7) 
Procelsing of applications for adjust- 
he proviso to section 20 (a)(7) anc 
wees’ be Initiated Is) eacw drourieu 
Moeeee ClurGnoLogical orgcr in which the applicants 
PP oemeees vec in the Uniced States. An alien who 
Metis Ne 15 entitled™co 2a preference status 
pursuant to the proviso to section 203(a)(7) of 
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presents tne same argument to 
been Peesented to the Second Cir- 


ico@ed cases, particularly Tai Mui 


oO Chine We vy. INS. 


cen_ed patitioner 


So sdd vwne last tio 
~ a ae =- 
me F.R, 530, Januwe: 
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id of immicketion Appeals properly 
Ss motion to arrord him an oppor- 
Cr eqjustrens Of Stacus Under 


of the Immigration and Nationality 


Eitadnher™was stavetorily ineligible. 


sentences. 
7 25, LOCG. 
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Petitioner contends that Section 245 of 
COMMU owes olla’ sce cLom 
@o5°@ (7) contains no bar against crewmen. He 
Bontvends thet 8 CFR 245.2 end 245.4, the regula- 
pions wich exclude cret7men, are en unauthorized 
Pimitecion on the overetion of Section 203(2){(7). 
$2 OC1ON to FSeoupS: Bas aenied on Che 


Found tic en aiien whe enters 2s @ crervman is 


peo oe, Meret Vises each fiscal year, ce 


memes seven preference clh@sses. Aliens wno nave 


eoeeee cee vises under the first, second, fourth, 
Mees ee ore: Crence.. “Ficmeecrs of thesprolecssions 
Cone Wichin the third preference, thich is allocated 


HO® Of “the visas. Another 10% is allocated under 


fife 2oae0 Prelerenc]e to aliens capabie of perform- 
fae sieved oF wesci lied labow for which there is 
amicroacec of qualified wotkers_in the United States. 
Miji@ie preferences, “which were revised oy the Act 

F October 3, 1955, 79 Stat. 911, represent a con- 
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The remaining 6% of the available numbers 
[Meo eccawved to the ssvenin prererence, whach is 
Bees in Section 203 (ajf7}. THis suoseevion 
PEovides for the issuance of "conditional entries" 
Beecii Sas ino may wkeosély classifileceas rerusees, 


2/ Section oma, co, 192,78 
Svae. S15 sFerences based on 
rele ion po arGeco CaulZeds 
Of gliies weside : 

meet on 205 08 tHe Agc, as Ori ginaiiy 

@ecved, Act of June 27, Se 60 St2ume (os 
Perocated the visas on the basis of skilis, 
(ta-stereference, 50%} anc Soe 
(second preference, 30%, third sreference, 
2p%). Viess wiused vy the first three 
Brefemence® secame availeblie for non-preference 
if crents, “ich 25% reserved for ea fourth 
ereserence om che tacis of rekavionshio. The 
Beeb of Sevsember 22, 1959, 71 Stat. 639 
Chensed the composition cf the second, third 
Mee 2oUron prer@merce classes slightly 
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cne Committee Revorts 
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indieate, Congress adepted the term "conditional 
entry" in order to avoid the unfavorable connota- 
UlOmecar =the term parcie, which had been used under 
the Pair Share Refugee Act, Act of July 14, 1960, 
Gigaeccat. SOM Rs further in@iceted in the 
reports, it was contemplated that the "conditional 
Spee roccoure, in force Under time prior Temporary 
legislation, would be virtually the same under the 
Vevetem Tous, Section 203{g) and (nh), 8 USC (1964 
Bammer. 1) Secvions 1153(g) end (hh), area 
Peewee e Retugee Act. 

Section 203(a)(7), in addition to pro- 
vicing for the issuance of “conditional entries', 
PiCiuza@es Che proviso chat: 

"immicrent visas in eae number not exceeding 
eae tnunber Specit led s1neup is 
Vareearapn mey be made availaole, in lieu 
Of conditional entries ©fre live number, 
Sa aa aaa TS 5 > 
to such aiiens wno have been continuously 
Doysieally present am the Uiited™States 
WOm meer lca Oo. 2G ieest Go years prior 


tous lication for adjustment of status’ 
[Emphasis supplied. } 


seo 


Mize Oy SO Unus provides for the 
eomeeee os ‘immicrant visas" to be used for 
Nedjustment of status". The interrelation of 
Peewee oO e210 Sdiustment of status under 
Section 245 becomes apparent on examination 
Ce -woer ts Of aft employed in both Sections 


Ome oc ENC Jesisiative history. 


Pewee, Leveuspoinuseout, i nmnas 
ye 
Meee uOn > a 


Lceeoinciusa of.) 

fedjustment or Stecus’ » « © fain 
Section 203(2)(7)] does no more than 
Meeecr GO che process OF application; 
mememeresence of CNose Worcs gdoes no. 
Cheace any new substantive 7isnts. 
Mdsusoment of status must. stil be 
Carried cut under Section 245. If 
trere is any douot that that was 
Congress' invention, one neea only 
look at Senate Revort | Spee OG Comes 
ist. Sess. ss asicgy where it is said 


aa © eT is contemplated that 
such nee ae witli be medce 
under Section 245 of the Immi- 
cae end NaticnaltityeAct.!" 


-- Unreovorved decision in the United States 
District Court, S. D. New York, in Tai Mui 
We especdy, 66 Civ. ens. 
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Peeticn 15 G@eite specific ana serves to demonstrate 


un@er the provisions of Section 245, there are 
Preer eosent reasons for so cOnstruing the section 
Pa uhic menner. As ailready showa Section 203(a)(7) 
P@eoe Sets aside numbers wrich shall be mede avail- 
aeie for conditional entries. The subsection 

when provides that in lieu of “conditional entries", 


mey be mace availabie in a number 


mot Exceeding one-half of the total, for the adjust- 
Ment Of Svelvs Of aliens who have bDeén Drysically 
mresedt inethe Unitve@ States for eat least two years. 
(3) provides that one of 
Reeweocasvensabie re@uisites for adjustment of status 
Wane. ean immigrant viea is “inmedietély available 
von. Ome the @lienjPWat the time his apeli@etion is 
@soroved." Section 245 of the Act is the only 
Mecti onewhich requires ‘that en alien have an immigrant 


Vise immeciate:y availabie in order to adjust status. 
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ea 


Pne other provisionsver the Act, Sections O44 and 
249 , © Use Sections 1254 end 2259, Which provide 
Per aa Veument of status oy aliens in the United 
eweves, CO not require thet an immigrant visa 

De imsediateiy available. Thus, even in the 
@>sence or whe express decuaration in the Senate 
camer cecorcerning the applicabilicy of Section 

eus, the procedures proviced within the Act 
imemeate thet adjustment is governed™by Section 
eaoeecince only that section has the immigrant 
itutating then, we find Congress 
G7eevea @ Dermmantms wrovision concerning refugees. 
Mee Sehuzess ovtsmae vhnewcountry, Congress provided 
Cercil1cnal entries sogether with procedural pro- 
Visions whicn nad not wreviously been an integral 
we eerot toe £cG. For rerazees wae have been in the 
feced States for whore than two years, Congress 
@recceated itmficrant visas for adjustment of status. 
Meavevmerocedure: provisions were needed since 


Section 2-5 was already a part of the basic Act. 
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Peek sd@ced his ow? Dilly H.R. 8662, whieh 


ie SSye ~eihovea tne cretmeneexcivusion from 


@eeston 245. This propesel was rejected and did 


PecwSppear in the bill, as finelly enacteda, In 


Bae Gceess chis Gine to the a@nuel convention of 
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Beeinst LFils Meckeround., tne conc. usioOn 
um@eviuablie that Congress, aware of the restrictions 
Section 245, nevertheless limited the scope ofthe 
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PRE Socecn espears at Lie Cong. Rec. 13558, 13959 
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